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PART I  INTRODUCTION 
 
1 General Overview and Aim  
An increase in cross border trade around the world comes with a corresponding increase in 
litigation due to the non-performance by either one of the parties involved. There is, therefore, 
the need for parties who enter into international commercial contracts to understand the 
dynamics of international commerce. Thus, they should understand the laws that govern 
transactional obligations in the global arena. Therefore, the most important factors to consider by 
parties who enter into international commercial contracts, are the choice of law that is applicable 
to the contract, the choice of forum, and the recognition and enforcement of judgments. These 
factors are the parties’ initial concerns when entering into international commercial contracts as 
they can lead to predictability and certainty.1 It is, therefore, imperative for the parties to know 
the laws applicable to the particular contract in case of the potential disputes that may arise and 
whether the decision reached by the court will be recognised and enforced by courts in other 
states. Although in most jurisdictions, the choice of law as well as the recognition and 
enforcement of judgments are allowed, the parties’ freedom to choose a forum to deal with 
parties’ disputes is not clearly provided for. Therefore, in order for the principle of party 
autonomy to be practiced, parties to an international commercial contract should be allowed to 
choose the forum to deal with any disputes that may arise as this will ensure the certainty and 
predictability of the legal system in use. Thus, the parties should be able to include a forum 
selection clause in the contract agreement. This should be followed by a choice of law clause 
indicating which law is to apply to a dispute in the event of it arising.2 Following the provisions 
in the private international law of the European Union (EU), parties are allowed to incorporate 
into their contract, the law applicable3 to their contract as well as the choice of forum.4 Under the 
Brussels Ibis regulation, these provisions are clear, and as a result, courts in the EU states refrain 
from exercising jurisdiction when parties have selected a different forum due to a choice of 
                                                             
1 Druzin “Buying commercial law: choice of law, choice of forum and network externalities” 2009 Tulane Journal 
of International & Comparative Law 131 144. 
2 Druzin (n 1) 133. 
3 Article 3 of the Rome I Regulation. 
4 Article 3 of the Convention on Choice of Court Agreements.  
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forum clause in their contract.5 The application of a forum selection clause should not be 
exclusive to courts but should also include the arbitral tribunals.6  The three factors – choice of 
law, choice of forum and the recognition and enforcement of the decision made by a court in 
respect of a dispute – all fall under private international law. Scholars have expressed their views 
and have written on this and the role it plays in international commerce.7  
 
Some scholars have argued that private international law is an extension of domestic law.8 Prior 
to the development of private international law, states applied their own domestic laws to any 
dispute that was brought to the state courts, which created many problems due to the foreign 
elements that were involved in the disputes.9 It is important to understand the development of 
private international law which centres on determining what legal system should apply to a 
contract that is mostly, not exclusively, national.10 Thus, the principles that form the basis of 
private international law are the same principles that must take effect through the decisions of the 
domestic or municipal courts of each country.11 This area has undergone a great deal of 
transformation through conventions, but sadly, Africa, and in particular Ghana, has been left out 
of the agenda surrounding the development of private international law,12 particularly in respect 
of the rules governing the choice of forum. This is affecting trade in the African continent. The 
rules of private international law determine the choice of forum, if any, and directs the courts of 
a particular state as to which law to apply to the parties’ disputes. Unfortunately, some states, 
including Ghana, do not have a specific regulation or Act that provides for the above mentioned 
factors, which would help deal with international commercial contractual disputes. Under the 
Brussels Ibis Regulation, there is harmonisation of the legal system which makes it easier to 
resolve disputes speedily, efficiently and incurring fewer costs. These systems make it possible 
                                                             
5 Zaphiriou “Choice of forum and choice of law clauses in international commercial agreement” 1978 International 
Trade Law Journal 311 315. 
6 There are international arbitration centres like International Centre for Settlement of Investment Disputes (ICSID) 
and International Court of Arbitration (ICA) for ICC. 
7 Arminjon “What is private international law” 1930 Southern California Law Review 43 44. 
8 Mills “The private history of international law” 2006 International and Comparative Law Quarterly 1 1.  
9 Mills (n 8) 10. 
10 See generally Beckett “What is Private International Law” 1926 British Year Book of International Law 73. 
11 Beckett (n 10) 75. 
12  Oppong “Private international law in Africa: the past, present and future” 2007 American Journal of Comparative 
Law 677 678.  
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for parties to honour their obligations13 under their contract. The situation is different, however, 
with developing economies like those in Africa, which are still trailing behind in the 
harmonisation process. Currently, within Africa, OHADA’s14  impact is yet to be felt like that of 
the Brussels Ibis regulation.  
 
The aim of this study is to establish the fact that the choice of forum is desirable and necessary 
since it promotes stability of transactions, encourages trade by eliminating uncertainty with 
regard to dispute resolution where effect is given to the express intention of the parties.15 Burger 
CJ states:  
 
“the forum-selection clause, which was a vital part of the towing contract, is 
binding on the parties unless respondent can meet the heavy burden of showing 
that its enforcement would be unreasonable, unfair, or unjust.”16 
 
In this particular case, the parties had incorporated a forum selection clause in the subcontract 
agreement, but the plaintiff instituted the suit in a different forum other than the one selected in 
the subcontract. The court, by its decision, made it clear that when parties select a forum it 
should be upheld. However, the choice of a forum’s path has, to date, been a winding one. 
Bowen LJ, when commenting on the case of McHenry v Lewis,17 remarked that when choosing a 
forum for litigation, a plaintiff must exercise due care to ensure that the forum chosen is not in 
any way "vexatious or oppressive" for the defendant.18 Some jurisdictions do not recognize the 
choice of forum by the parties and, therefore, should the parties choose a forum, even the court 
                                                             
13 In a situation where one party has not performed his or her obligation under the contract, the rules of private 
international laws are of such that, the rules when applied at the court, may compel the defaulting party to perform 
his or her obligation. As part of remedies for the buyer, he can order for substitute goods as provided under the 
CISG. 
14 It is made up of seventeen member countries, from Central, Northern as well as West Africa. The treaty that 
established it was adopted on the 17th of October, 1993 by the council of ministers and in 2008 the treaty was 
revised. The OHADA law is a supranational law like the Rome I Regulation. 
15 Lagerman “Choice of forum clauses in international contracts: what is unjust and unreasonable” 1978 
International Lawyer (ABA) 779 779. 
16 MIS Bremen v. Zapata Off-Shore Co 407 US1 (1972). 
17 (1883) 22 Ch D 397. 
18 Marasinghe  “International litigation: choice of forum” 1993 University of Western Australia Law Review 264 
264. 
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without jurisdiction19 may find a way of assuming jurisdiction. For example, when a party to a 
dispute approaches a forum which has no jurisdiction, due to the fact that the parties had chosen 
a forum, that court approached, may only transfer the matter to the appropriate forum on the 
grounds of forum non conveniens.20The choice of law in international commercial contract is 
well known and established. However, the choice of forum seems to be unpopular. Thus, when 
parties have not expressly chosen the forum and circumstances demand a determination as to 
which forum should deal with the parties’ dispute, it becomes difficult, and some assume that the 
parties’ choice of law of a forum, indicates the choice of forum. This is a fallacy. The choice of 
forum actually indicates the jurisdiction which the parties wish to utilise in order to deal with any 
dispute arising out of their contract. In selecting a forum, the act of choosing is considered a 
form of waiver of the contracting parties’ rights.21 Thus, the parties would not have any defenses 
against being sued in the particular court that they had selected.22 In fact, the parties do not have 
any right to sue in another court that might have been an alternative forum for dealing with their 
dispute. Whether the court seized with the case will have jurisdiction or not, would be 
determined by the lex fori. Therefore, it was held in the Atlantic Marine Construction Company v 
U.S. District Court for the Western District of Texas23 that: 
 
“when parties have agreed to a forum-selection clause, a court should transfer the case to  
that forum unless there are exceptional factors at work. Therefore, the party requesting 
the change of forum should bear the burden of proving that such a change is necessary.” 
 
To ensure predictability and certainty of forum when dealing with parties’ disputes arising from 
their contract, there should be respect for parties’ exercising their rights. The enforcement of 
forum selection clauses in their contract becomes key in this exercise. However, an exception 
arises when the implementation of the choice made by the parties results in unfairness to one of 
the parties. In such cases, the parties’ choice of forum should be respected as their choice may 
influence the outcome of the dispute.   
 
                                                             
19 North “Choice in choice of law” 1992 King's College Law Journal 29 37. 
20 Blom “Concurrent judicial jurisdiction and forum non conveniens - What is to be done” 2009 Canadian Business 
Law Journal 166 170.  
21 Sachs “The forum selection defense” 2014 Duke Journal of Constitutional Law & Public Policy 1 2.  
22 Sachs (n 21) 4. 
23 134 S.Ct 568 (2013). 
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2 Scope of the Work 
The focus of this study is to analyse issues surrounding the choice of forum in the private 
international law of Ghana and the EU. Firstly, the work examines the rules of private 
international law in Ghana on forum selection in order to determine its level of predictability 
based on the principle of party autonomy. The study aims to examine the ease with which parties 
to international commercial contracts are allowed to select the forum in which to settle disputes 
that may arise from dealings under the Ghanaian legal system. Thus, the work seeks to examine 
the Ghanaian law on forum selection to determine whether the principle of party autonomy is 
accepted by this legal system with regards to civil commercial matters.  
 
Secondly, the work will examine the position in the EU, based on its Brussels Ibis Regulation, to 
determine the level at which their courts afford contracting parties the right to select the forum in 
which to settle their international commercial disputes.  
 
Thirdly, this study draws a comparison between the provisions of the Brussels Ibis and the 
Ghanaian rules relating to forum selection. In this regard, the study explores the similarities and 
differences, and determines which of the two systems promotes the ideals of legal certainty and 
predictability based on the principle of party autonomy.  
 
Finally, this study will make recommendations for changes to both systems in such a way that 
will allow for the adoption of choice of forum rules and afford the parties the freedom to select 
the forum which they deem appropriate to deal with any disputes which may arise from their 
contract. The aim of this study is to use the principle of party autonomy to promote predictability 
and legal certainty in this particular area of the law. 
 
It is appropriate to point out that this study will be limited to issues of choice of forum in both 
legal systems, and that the rules on recognition and enforcement of foreign judgments, as 
covered under the Brussels Ibis, will be excluded. The paper will look at the grounds for choice 
of forum in considering express and tacit choice of forum. The paper will also consider the 
objective determination of a forum in the absence of choice.   
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3 What Constitutes an International Commercial Contract? 
To deal with constituents of international commercial contracts, it is important to primarily 
define and explain what such a contract is. The very mention of a contract basically means that 
competent24 adult persons, who are different and unequal in every empirical aspect, having the 
desire to do business, meet each other as equals in their basic rights and abilities, to enter into 
mutually binding agreements.25 People enter into contracts with the aim of benefiting from the 
contract. However, the need for competence or capacity to contract is very fundamental in any 
contract, as the validity of the contract hinges on these elements. Fletcher-Moulton LJ states in 
Nash v Inman:26 
 
“An infant, is incapable of making a contract of purchase in the strict sense of the word; 
but if a man satisfies the needs of the infant by supplying to him necessaries, the law will 
imply an obligation to repay him for the services so rendered, and will enforce that 
obligation against the estate of the infant.” 
 
Some writers have explained that contracts are based on promises,27 while others refute the 
assertion.28 Albeit the classical concept of a contract states that “it is a legally enforceable 
obligation that is created by the agreement between the parties: the obligor and oblige”.29 The 
agreement exists between two competent persons (either natural or artificial), and stipulates the 
parties’ respective rights and obligations. In a bilateral contract the two parties may agree 
                                                             
24 Bondzie-Simpson Law of Contract with Special Reference to the Law of Ghana (2010). For a contract to be 
enforceable, parties must have legal capacity (maturity of the parties, mentally-sound adults (non compos mentis)), 
the common law position was stated in the case of Imperial Loan Co. v Stone [1982], that, “Unsoundness of mind 
…be a good defense to an action upon a contract, if it could be shown that the defendant was not of the capacity to 
contract and the plaintiff knew it”. The requirement of capacity is to protect the vulnerable parties. The underlying 
principles of contract, which include, freedom to contract, sanctity of contract does not mean infants and those who 
do not have legal capacity should be allowed to also contract.  
25 Gutmann “Some preliminary remarks on a liberal theory of contract” 2013 Law and Contemporary Problems 39 
41. 
26 [1908] 2 KB 1. Bondzie-Simpson (n 25) 39. Capacity is the ability of a person to enter into a valid contract. The 
common-law position is that an infant cannot enter into a contract, as he cannot sue nor be sued. See also Dowuona-
Hammond The Law of Contract in Ghana (2011) 68. 
27 Shiffrin “The divergence of contract and promise” 2007 Harvard Law Review 708 709. 
28 Pratt “Contract: not promise” 2008 Florida State University Law Review 801 808. 
29 DeLong “What is a contract” 2015 South Carolina Law Review 99 101-102. He writes that both the courts and 
scholars recognise that contracts may arise in the absence of a promise, agreement, bargain, or consideration. 
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reciprocally to engage therein. Alternatively, one party may agree to perform a specific action or 
abstain therefrom. This is known as a unilateral contract.30 
From this standpoint, this study aims to establish what constitutes an international commercial 
contract. Due to globalization and transnational trade, countries and individuals now depend on 
each other for the supply of goods and services. Through this, natural and juristic persons enter 
into commercial contracts with their counterparts in other countries. Therefore, one may rightly 
state that an international commercial contract is a contract with an international element or 
feature. Even though the constituents of contracts are basically the same, the only difference 
would be the applicable law and whether it be within a domestic or international context. Hence, 
in a House of Lords decision, Lord Diplock was of the opinion that:  
 
“Contracts are incapable of existing in a legal vacuum. They are mere pieces of paper 
devoid of all legal effect unless they were made by reference to some system of private 
law which defines the obligations assumed by the parties to the contract by their use of 
particular forms of words and prescribes the remedies enforceable in a court of justice for 
the failure to perform any of those obligation.”31 
 
Therefore, parties to a contract, at an international level, have the option to choose a law to 
govern their contract, as well as a forum to deal with any disputes that may arise from their 
contract. For example, if the parties are members of the CISG,32 the applicable law to the 
contract will be the CISG, which allows the parties to exclude the application of the Convention. 
Furthermore, if the parties litigate in the EU, article 25 of the Brussels Ibis Regulation provides 
for the parties’ choice of jurisdiction.33 In much the same way, parties can incorporate a choice 
of court clause that will indicate the forum that would deal with disputes if they should arise.   
 
                                                             
30 John et al. Wark Encyclopaedia of the Laws of Scotland (1926-1941) 411.  
31 Amin Rasheed Shipping Corporation v Kuwait Insurance Co. [1983] AC 50 (HL) 65. 
32 United Nations Convention on Contracts for the International Sale of Goods.  
33 It applies to Twenty-seven out of the twenty-eight members states, the exception is Denmark who is a signatory to 
Brussels Convention on Jurisdiction and the Enforcement of Judgment in Civil and Commercial Matters 1968. 
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4 Definition of Jurisdiction under PIL  
Jurisdiction is defined as the competence or power that is vested in a court to hear or deal with 
and determine a case with foreign elements.34 Jurisdiction is governed by the lex fori, which is 
the forum’s law. There is always a need for a court, approached by a party to a dispute, to 
determine whether it has jurisdiction or not. Therefore, when a dispute arises out of a contract, 
concluded between a Ghanaian company and a German company, with the law of Italy as the 
proper law of the contract, and the dispute is before a Ghanaian court, the question arises as to 
which rules the Ghanaian court will apply in order to determine whether they have jurisdiction or 
not. Since jurisdiction is governed by the lex fori, it means the Ghanaian law will apply. The lex 
fori may be solely domestic in nature, such as the Ghanaian law. However, it may also be 
supranational like under the Brussels Ibis Regulation. The applicable law could also be an 
international law such as the Hague Convention on Choice of Court Agreement (2005), which 
applies to approximately 30 states. In September 2018, the convention entered into force in 
Denmark and, with the exception of the United Kingdom, the convention now binds the rest of 
the EU member states. In addition, the convention is applicable to Singapore, Mexico and 
Montenegro. In Ghana, the applicable law is the Court Act 456 of 1993. 
 
  
                                                             
34 Forsyth Private International Law: The Modern Roman-Dutch Law including the Jurisdiction of the High Courts 
(2012) 1 159; Ewing McDonald & Co Ltd v M & M Products Co 1991 (1) SA 252 (A) 256. 
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PART II PARTY AUTONOMY AND LEGAL CERTAINTY ON 
JURISDICTIONAL ISSUES IN INTERNATIONAL COMMERCIAL 
CONTRACTS  
 
1 Introduction 
 Various theories and legal systems form the basis of different contracts, however, the theory 
unifying all these systems is the theory of freedom of contract. 35 Freedom of contract, however, 
can only be established in an economy where trust and goodwill exist between the parties doing 
business together.36  
 
Contracting parties to an international contract desire the execution of a contract without any 
adverse issues. However, this is not always the case and disputes may arise that will need to be 
resolved, such as in instances whereby one of the parties fails to fulfil his or her obligation. Thus, 
within the dynamics of developed and developing economies, there is the need to ensure that all 
parties to a contract have a say in their own undertakings. Party autonomy, thus, becomes crucial 
in the contracts that are entered into, as this enables all parties to a contract anticipate, and put 
into place, measures or contractual clauses that will determine the forum where disputes could be 
settled, and the laws to apply during the execution of the contract. Certainty of the applicable 
laws and the predictability of the outcomes of a signed contract are key words. It should be 
possible for the parties to a contract to know the outcome of the contract from the inception of 
the contract.  Therefore, it should be made clear as to what their rights and obligations are as well 
as the resolution mechanism available to them. The parties should be able to agree on how any 
disputes arising out of their contract should be resolved, and the only restrictions should be 
safeguards that are necessary to ensure the process is in the public’s interest.37 This will instil 
confidence in the parties when contracting, especially with regard to international commercial 
contracts. 
 
                                                             
35 McDowell “Party autonomy in contract remedies” 1977 Boston University Law Review 429 429. 
36 Edwards “Freedom of contract and fundamental fairness for individual parties: the tug of war continues” 2009 
UMKC Law Review 647 647.  
37 See generally, Lord Cooke “Party autonomy” 1999 Victoria University of Wellington Law Review 257.  
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2 Party Autonomy  
Many scholars believe that parties to a contract must be able to freely select the law applicable to 
their contracts38, as well as the forum that should deal with their disputes. These views are based 
on the doctrine of party autonomy.39 Parties form a contract through the voluntary exchange of 
promises,40 whereby the parties themselves agree upon their rights and obligations expressed in 
the form of the terms of the contract. Party autonomy has long been recognized, however, this 
recognition refers mainly to the choice of law, by the parties, which is applicable to their 
transactions within international sales law,41 without making mention of the choice of forum. 
The general principle, which allows contracting parties to formulate their own laws (applicable 
to their international commercial contract), and select a forum to deal with disputes when they 
arise, is known as party autonomy.42 This autonomy grants the parties the freedom to decide on 
the terms, which include the choice of forum under international commercial law.43 The 
principle of party autonomy is an important foundation for any contract, especially those 
contracts with foreign elements, for example, international commercial contracts. 
 
 It is generally accepted that party autonomy allows for the freedom to choose a law and a forum 
in the dispute resolution process, and this promotes certainty and predictability.44 Many 
uncertainties exist when dealing and contracting across international boundaries. Thus, the need 
exists for instruments that will render multinational or multistate transactions less uncertain, and 
reduce the complexity of disputes.  Furthermore, there is a need for an instrument that will allow 
parties to have a greater sense of security and stability in their transactions.45 Therefore, the 
parties’ ability to execute the contract successfully, with little or no issues, will depend on good 
communication practices between the parties, especially regarding their agreement on the law 
                                                             
38 Zhang “Contractual choice of law in contracts of adhesion and party autonomy” 2009 Akron Law Review 124 
130.  
39 Albornoz and Martin “Towards the uniform application of party autonomy for choice of law in international 
commercial contracts” 2016 Journal of Private International Law 437 437. 
40 Goetz and Scott “The limit of expanded choice: An analysis of the interactions between express and implied 
terms” 1995 California Law Review 261 264. 
41 Wethmar-Lemmer “Party autonomy and international sales contracts” 2011 Journal of South African Law 431 
431. 
42 Nygh Autonomy in International Contracts (1998) 1.  
43 Nygh (n 42) 1. 
44 UNIDROIT “Principles on Choice of Law in International Commercial Contracts” 2015 Uniform Law Review 362 
362. 
45 Gilbert, “Choice of forum clauses in international and interstate contracts“ 1976 Kentucky Law Journal 1 2. 
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applicable to their contract and the choice of forum. Failure to adequately communicate the 
details of a promise, or to define the rights of parties that are being exchanged, threatens 
"reliability", which is the central concern of the contractual process.46  According to Goode, an 
agreement should be upheld and protected by the courts. However, national courts should be 
allowed to intervene and prevent effect being given to terms in the contract, which are restrictive, 
oppressive or incompatible with the goals of the society and which go against public interest.47  
Even though contracting parties are entitled to freedom, it cannot be an open-ended mechanism. 
Party autonomy operates subject to public policy 48 and certain mandatory rules.49  
 
The principle of party autonomy is the basis of Ghana’s private international law. Ghana’s past 
history with regard to the rule of law has been an undulating one and it is suggested that this 
factor influenced the drafting of the 1992 Constitution. The quest for democracy, as well as the 
freedom for the people and their need to be free from military rule50 is evidenced by the 
incorporation of words like, amongst others, “freedom of association” and the “right to 
education” that are found in the wording of the Constitution.51 There is a need to understand the 
link between human dignity, human rights and other values and principles connected with rights 
such as autonomy, freedom, equality and identity.52 Chapter 5 of the 1992 Constitution has been 
dedicated to fundamental human rights and freedoms. Article 12 provides for these rights to be 
respected and upheld by Ghana’s executive, legislature and the judiciary.53 
 
                                                             
46 Goetz and Scott (n 40) 265. 
47 Goode “The codification of commercial law” 1988 Monash Law Review 135 135. 
48 Article 21 of Rome 1 Regulation states “The application of a provision of the law of any country specified by this 
Regulation may be refused only if such application is manifestly incompatible with the public policy (ordre public) 
of the forum”. 
49 According to Article 7 of the Rome Convention and Article 9 of the Rome 1 Regulation, overriding mandatory 
provisions are provisions, the respect for which is regarded as crucial by a country for safeguarding its public 
interests, such as its political, social or economic organisation, to such an extent that they are applicable to any 
situation falling within their scope, irrespective of the law otherwise applicable to the contract under this Regulation.  
50 Lawrence “Reviving a natural right: the freedom of autonomy” 2006 Willamette Law Review 123 123. Lawrence 
posed the question “whatever became of the ideal that represented the very foundation of the Founders’ and 
Framers’ political theory, freeing the individual from the oppressive misuse of power, [and] from the tyranny of the 
state”? His thoughts were that the foundation of the American constitution was to free the individual from misuse of 
power and Ghana can be associated with this as to the kind of background the nation had before the democratic 
dispensation governed by the Constitution.   
51 Lee “Valuing autonomy” 2007 Fordham Law Review 2973 2973. Also see Fleming “Securing deliberative 
democracy” 2004 Fordham Law Review 1435 1440.   
52 Turner “Understanding human dignity” 2015 Ecclesiastical Law Journal 364 367. 
53 Article 12 (1) of the 1992 Constitution of Ghana. 
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The principle of party autonomy in Ghana can be inferred from reading article 12 in tandem with 
article 33 of the Constitution. Thus, the Constitution provides that “every person in Ghana shall 
be entitled to fundamental human rights and freedoms only subject to the respect for the rights of 
others and for the public interest”.54 These rights are to be protected to prevent any infringement 
on a person’s rights and freedoms. 55 The Constitution, sometimes referred to as the 
Grundnorm,56 makes government responsible for the creation of an enabling environment, and 
the assurances that individuals and the private sector also contributes towards their quota of 
overall development of the country.57 Per the laws of Ghana, the government shall have respect 
for international law, treaty obligations and the settlement of international disputes by peaceful 
means when dealing with other nations.58 Therefore, when dealing with international commercial 
disputes, the government shall take into account one of the fundamental principles of private 
international law – the choice of jurisdiction by the parties.59  When reading articles 12, 33, 36 
and 40 together it can be averred that the Constitution respects the rights of parties to conclude a 
commercial contract based on the rights and freedom principles. Therefore, in Ghana, the right to 
choose a forum is assured as it promotes the necessary economic development. Party autonomy 
is a principle that has long been recognized in contractual choice of law provisions, but not in 
contractual forum selection provisions.60 Party autonomy should not be limited to just the choice 
of law that governs contractual obligations. The principle of party autonomy needs to cover 
every aspect of the contract. Unfortunately, this is not the case with every state. Due to the 
country’s history and civil law jurisprudence, Brazil rejects the principle of party autonomy in 
                                                             
54 Article 12 (1-2) of the 1992 Constitution of Ghana. 
55 Article 33 (1) of the 1992 Constitution of Ghana. 
56 According to Hans Kelsen, the “Grundnorm” is the basic norm from which all other rules of the system take their 
source from and therefore, the legal system in operation can be tested for its validity using the ‘Grundnorm’ as a 
measurement. However, the ‘Grundnorm’ itself cannot be tested using any other source because it does not take it 
source from any other norm. Therefore, some scholars and judges believe that the 1992 Constitution of Ghana is the 
‘Grundnorm’ as all other statutes or legislations take their validity from the constitution. See also Hopton 
“Grundnorm and Constitution: The legitimacy of politics” 1978 McGill Law Journal 72 76. “The fundamental 
norm, that furnishes the basis for the making of any of the ought statements which represent the legal consequences 
of certain physical acts within the operation of a legal system, is that which gives the legal system its coherence and 
its systematic form as a particularisation of a prescriptive phenomenon. All the other stages in the process can be 
tested for their legal validity against this basic norm. Since, however, the basic norm constitutes the final standard of 
legal validity, its own validity cannot be objectively tested. Its validity, Kelsen tells us, must be presupposed or 
assumed”.  
57 Article 36 (2)(c) of the 1992 Constitution of Ghana. 
58 Article 40 (c) of the 1992 Constitution of Ghana. 
59 See generally Bissett-Johnson “The efficacy of choice of jurisdiction clauses in international contracts in English 
and Australian law” 1970 International and Comparative Law Quarterly 541. 
60 Gilbert (n 45) 1. 
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commercial contract litigation.61 Even though the applicable Brazilian rules authorize lawyers to 
choose a non-Brazilian forum, Brazilian courts have not consistently enforced such forum 
selection clauses.62 This issue must be resolved and, perhaps, the solution could be found in the 
incorporation of the provisions of the Hague Convention of 30 June 2005 on Choice of Court 
Agreements as positive law. Subject to certain conditions, the convention provides for a court to 
deal with an action should it have been chosen by the parties as the proper forum for the suit.63 
 
3 Legal Certainty and Predictability  
Predictability,64 certainty,65 clarity and the rule of law66 are the foundation of a good contract, 
which business people who wish to enter into commercial contracts expect to see over and above 
the outcomes of the said contract. Certainty of the law is an important component that should not 
be underestimated. According to Joseph Raz, a basic intuition, from which the doctrine of the 
rule of law derives, is that the law must be capable of guiding the behaviour of its subjects.67  
This means that the law should be stated and the citizens should conform to it. The Constitution 
of Ghana states clearly: “No person shall be convicted of a criminal offence unless the offence is 
defined and the penalty for it is prescribed in a written law”,68 hence the Latin maxim, nulla 
poena sine lege, nullum crimen sine lege (no crime without a law, no punishment without a 
law).69 In the pursuit of one’s goals, the law is there to protect and guide one to do what is legal, 
and to indicate where one’s rights end.70 Although this provision pertains to criminal law, it 
points to the relevance and the need for certainty of the law in a particular legal environment. 
This provision may be relied upon by jurists and legislators alike, in order to assume the 
requirement for a specific set of efficient legal rules meant to determine which forum has the 
jurisdiction to hear a commercial case with an international dimension.  
                                                             
61 Stringer “Choice of law and choice of forum in Brazilian international commercial contracts: Party autonomy, 
international jurisdiction, and the emerging third way” 2006 Columbia Journal of Transnational Law 959 960. 
62 Stringer (n 61) 960. 
63 Reese “A proposed uniform choice of forum Act” 1966 Columbia Journal of Transnational Law 193 193. 
64 Ahdar “Contract doctrine, predictability and the nebulous exception” 2014 Cambridge Law Journal 39 52. 
65 Ahdar (n 64) 40. 
66 Ahdar (n 64) 56. 
67 Harris “The authority of the law: Essays on law and morality by Joseph Raz” 1981The Modern Law Review 482 
482. 
68 Article 19(11) of the 1992 Constitution of Ghana. 
69 Article 19(11) of the 1992 Constitution of Ghana. 
70 Atiyah “Justice and predictability in the common law”1992 University of New South Wales Law Journal 448 449.   
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Parties to commercial contracts need to know where they stand with regard to the process of 
contracting. The law of contract is designed to regulate the activities of parties and to ensure the 
enforcement of promises with a high degree of predictability.71 As part of the mechanism to 
make the law certain, the inclusion of choice-of-law and choice-of-forum clauses reduces the 
parties’ liability, limits risk, and ensures legal certainty in contracts that have foreign elements.72 
When parties incorporate a choice of forum clause into their contract, certainty and a reduction in 
jurisdictional struggles among courts of different nations is assured. The choice of forum clause 
makes it possible for the parties to select a single forum to hear and determine multiple disputes 
under a particular contract.73 The Brussels Ibis Regulation makes provision for the general, 
special, exclusive and prorogation of jurisdiction as well as tacit submission to the court. The law 
on jurisdiction applicable to the contracting states of the Brussels Ibis Regulation is certain and 
predictable. However, the same cannot be said of Ghana, where there is no regulation that 
specifies the rules on private international law. Therefore, the Ghanaian legal system relies on 
the Constitution,74 the Courts Act,75 and other legislation, treaties and conventions. 
 
                                                             
71 Chartbrook Ltd. v Persimmon Homes Ltd. [2009] UKHL 38 at [37]. 
72 Stringer (n 61) 960. 
73 Gilbert (n 45) 2. 
74 The 1992 Constitution of Ghana. 
75 Act 459 of 1993. 
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PART III  GROUNDS FOR JURISDICTION IN INTERNATIONAL COMMERCIAL 
CONTRACTS IN GHANA 
 
1  Introduction 
Ghana, like any other country colonised by the English, had a legal legacy known as the common 
law. These laws were not left out by those who drafted the 1992 Constitution, therefore, common 
law forms part of the laws of Ghana.76 Thus, the laws of Ghana comprise “the rules of law 
generally known as the common law, the rules generally known as the doctrines of equity and 
the rules of customary law including those determined by the Superior Court of Judicature.” 77 
These laws have witnessed many changes since Ghana’s independence. As with certain 
common-law jurisdictions, Ghana still applies English common-law rules. However, the 
administration of this system depends upon the Supreme Court’s modification or abandonment 
of the rules under the English statutes of general application.78   
 
The rules of Ghana’s private international law can be sourced from pockets of laws.79 Unlike 
states such as Mexico, Brazil, India and member states of the EU, which have specific legislation 
that governs their private international law, it is difficult to lay hold to which specific rules apply 
in determining the jurisdiction of courts in Ghana, when confronted with a dispute in an 
international commercial contract. Therefore, the Constitution, the Courts Act 459 of 1993,80 the 
Company Code of 1963 Act 179, the Bills of Lading Act, 1961 (Act 42) and conventions 
ratified, and case law should all be referred to in these matters. Each of these legislations have 
sections that deal with private international law, which is an important subject when dealing with 
international commercial contracts. 
 
 
2 General Private International Law Rules in Ghana 
                                                             
76 Article 11 (1) (e) of the 1992 Constitution of Ghana. 
77 Article 11 (2) of the 1992 Constitution of Ghana.  
78 Harvey “The evolution of Ghana law since independence” 1962 Law and Contemporary Problems 581 598.  
79 See generally, Oppong “Recognition and enforcement of foreign judgments in Ghana: A second look at the 
colonial inheritance” 2005 Commonwealth Law Bulletin 19.   
80 In Ghana, English common law regulates private international issues. 
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Private international law in Ghana, unlike the state’s public international law, has not been 
elevated to an international standard, and confirms Professor Forsyth’s assertion that this subject 
is seldom studied and little understood.81 After independence from Britain, Ghana adopted as a 
part of its laws, the body of English law known as private international law through statute, and 
this is the law that has been used ever since.82 The fact that the rules of private international law 
in Ghana are not located in one piece of legislation, speaks volumes about the slow pace at which 
this inherited piece of law is being transformed in order to meet the contemporary legal 
standards. The introduction of English law into the Ghanaian legal system was made through the 
Supreme Court of Ghana.83 The main laws of Ghana are, thus, seen in the 1992 Constitution 
which provides that “the laws of Ghana shall comprise: (a) this Constitution; (b) enactments 
made by or under the authority of the Parliament established by the Constitution; (c) any Orders, 
Rules and Regulations made by any person or authority under a power conferred by this 
Constitution; (d) the existing law; and (e) the common law”.84 This provision gives parliament 
the mandate to enact a law with provisions to govern international commercial contracts. Ghana, 
however, has not relied on this provision to enact a law to govern Ghana’s private international 
law. For the business environment to be friendly, Ghana’s parliament can apply article 11(b), and 
enact a law with a provision modelled along the provisions of the Brussels Ibis Regulation. The 
general rules of private international law can be ascertained from the following: 
 
(a) Courts Act 459 of 1993 
Previously in this study, it was mentioned that as part of the common law, the rules of private 
international law have been incorporated into Ghana’s laws through statutes and, therefore, are 
part of Ghana’s legal system. However, if the rules of private international law are to apply in the 
case of a dispute that may arise between parties with foreign elements, the process will depend 
upon the law of the forum, as well as the chosen law by the parties that is applicable to their 
                                                             
81 Forsyth (34) 159.  
82 Oppong “Private international law in Africa: The past, present, and future” 2007 American Journal of 
Comparative Law 677 678.    
83 Section 14 of the Ordinance of 1876 provided that: “the common law, the doctrines of equity and Statutes of 
general application which were in force in England at the date when the colony obtained a local legislature, that is to 
say, on the 24th of July 1874, shall be in force within the jurisdiction of the court”.   
84 Article 11(1)(a - b) of the 1992 Constitution of Ghana. 
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contract.85 Section 54(1) of the Courts Act 1993, (Act 459) provides that subject to the Act and 
any other enactment, in situations whereby parties need to determine the law that would be 
applicable to an issue arising out of a transaction or situation, the court is guided by the personal 
law of a person which makes reference to the system of customary law to which he or she is 
subject. In determining an issue arising out of a transaction, the system of law, which the parties 
intended to apply would govern the issue86 shall be recognised. Section 54(2) of the Courts Act 
provides:  
 
“Subject to this Act and any other enactment, the rules of law and evidence (including 
the rules of private international law) that have, before the coming into force of this Act, 
been applicable in proceedings in Ghana shall continue to apply, without prejudice to any 
development of the rules which may occur.” 
 
Forster J A posits that “parties to a contract might have decided or might have contemplated on a 
law to apply in case of resolution of any dispute, in the absence of express intention to apply a 
particular legal system, the law which is most closely associated or connected with the 
contract”.87  Per Godka Group of Companies v P S International Limited, 88 party autonomy is 
respected; parties have the right to expressly or impliedly choose a law to govern their contract 
based on the private international law of Ghana. Thus, party autonomy, a mechanism which 
affords parties the opportunity to choose a specific law to regulate their international commercial 
transactions, is guaranteed. However, one cannot affirm a specific provision for the choice of 
forum. 
 
(b) Bills of Lading Act, 1961 (Act 42) 
As mentioned previously, the basis of the law for private international law in Ghana is not found 
in any one particular piece of legislation. The Bills of Lading Act 1961 (Act 42), is one act which 
can be referred to regarding the rules of Private International Law. Act 42 is based on the 
International Convention on the Unification of Certain Rules of Law Relating to Bills of Lading, 
                                                             
85Godka Group of Companies v P S International Limited [1999-2000] 1 GLR 409 419. 
86 Rule 1 of section 54 of Act 459.  
87 Godka (n 85) 419. 
88 [1999-2000] 1 GLR 409 419. 
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signed at Brussels on 24 August, 1924. Per the Act, “any agreement so entered into shall have 
full legal effect; provided that this article shall not apply to ordinary commercial shipments made 
in the ordinary course of trade. Terms and conditions under which the carriage is to be performed 
are such as reasonably to justify a special agreement.”89 Amissah JA held in CILE v Chiavelli90 
that  
“just as parties to a contract regularly and freely opted to submit their disputes to arbitration and 
effect was given to their options, so should effect be given to such an expressed intention of the 
parties if they opted that their disputes should be submitted only to the judicial authority of a 
particular place and the case for this was even stronger if, as in the present case, the judicial 
authority in question was one so closely connected with the place and the language in which the 
contract was made. The jurisdiction of the court was ousted in this case.As in this case, the 
parties’ agreement to a choice of forum shall have full legal effect. 91 
 
3  Grounds for Jurisdiction in International Commercial Contracts in Ghana  
People who enter into a contract should know their contractual designation, which shows where 
any disputes could be dealt with during the course of the implementation of the contract. It 
means parties should be able to select the forum for settlement in the event of any litigation 
which may arise out of the contract. This makes it possible for the parties to incorporate a forum 
selection clause in their contract, so as to enjoy some freedom, as well as limiting the cost of 
litigation.  Furthermore, the courts’ resources are able to be saved. Therefore, parties may choose 
a particular forum to deal with their disputes in order to gain expedience. Personal jurisdiction 
does not exist in Ghana unless the defendant was served with a writ or another originating 
process. Thus, the basis for this exercise in jurisdiction is the presence of the defendant in Ghana, 
and the service of process in the forum. This normal rule in the exercise of jurisdiction is 
couched in the Roman maxim: actor sequitur forum rei.  Simply put, a plaintiff has to institute 
his action in the jurisdiction where the subject matter of the action is situate or where the 
defendant is domiciled. But there is an exception to this general rule – namely service out of the 
jurisdiction of a particular court.  
 
                                                             
89 Article 6 of Schedule 1 of the Bills of Lading Act, 1961 (Act 42).  
90 [1967] GLR 651 655. 
91 C.I.L.E v Chiavelli (n 90). 
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Before a court’s judgment may be recognised by a court in a different state, for purposes of 
enforcement, it is generally required that the court which delivers the said judgment should have 
had the necessary jurisdiction. In Ghana, for the court to have jurisdiction in international cases, 
it must be founded on the domicile of the parties. In the case of Amponsah v Amponsah,92 
Heward Mills J held,  
 
“it was a fundamental principle of law that it was the status of the plaintiff, … and the issues raised in the 
statement of claim that determines the jurisdiction of the court not the defence which merely disputed the 
claim”.  
 
When determining the domicile of a defendant for purposes of recognition and enforcement, 
courts in Ghana apply the private international law rules of Ghana.93  
 
3.1  Express Choice of Forum 
Choice of law and forum clauses are two main clauses that aid parties in dispute resolution and 
are very important choices when parties incorporate these particular clauses into their 
agreements. The choice of forum can be made expressly or tacitly when the parties draw up their 
contract. In an international contract, parties may select a particular forum to deal with potential 
disputes. Parties to the Hague Convention on the Choice of Court Agreements (2005), have a 
specific provision regulating the express choice of forum, which ensures the certainty and 
effectiveness of an exclusive choice of court agreement between parties to commercial 
transactions.94 However, this is not the case in Ghana, as one cannot lay hold to a specific article 
or section of a legislation, which states categorically that parties to a contract can choose a 
particular court or forum to deal with issues arising from their contract. In the case of C.I.L.E. v 
Chiavelli,95 the parties to the dispute agreed that the judicial authorities in Modena, Italy, should 
adjudicate upon their disputes and, therefore, the intention of the parties must be upheld. Per the 
judgment of this case, the express choice of forum is recognized in Ghana. In the case of Fan 
Milk Ltd v State Shipping Corporation,96 the judge used reasonableness in justifying why the 
                                                             
92 [1997-98] GLR 43-46. See also Abu-Jaudeh v Abu-Jaudeh [1972] 2 GLR 444-459. Kingsley-Nyinah JA held that 
“residence and domicile are two perfectly distinct things and long residence per se although relevant is rarely a 
decisive factor in determining domicile for the purposes of divorce jurisdiction. A person whose domicile is the 
object of inquiry must prove animus manendi and must have formed a fixed and settled purpose of making his home 
in the country of residence.” 
93 Davies v Randall [1962] 1 GLR 1-4.   
94 Article 3 of the Hague Convention of 30 June 2005 on Choice of Court Agreements. 
95 [1967] GLR 651 655.  
96 [1971] 1 GLR 238 239. 
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plea for a stay of proceedings was upheld due to the fact that both parties chose the English 
courts as a forum for the settlement of their dispute. In general, the courts in Ghana respect the 
choice of forum clauses incorporated in commercial contracts.  
 
3.2  Tacit Choice of Forum  
Parties having the right to select a forum must do so, expressly or tacitly. This choice could be 
tacit because during the time of contracting, some parties may agree to have a particular forum to 
deal with their disputes, but may not have incorporated this into their contract. This leaves the 
courts with no option but to interpret what was inferred in all the documents, actions and custom, 
and usage of the trade, in order to determine the forum that was selected by the parties. One may 
use the term “implied” interchangeably with “tacit”. A tacit choice of forum may not be inferred 
as being the actual choice of forum, as it is up to the court to deduce, from the information 
available, and establish the particular forum. However, if the contracting parties intended for a 
particular forum to deal with any disputes arising out of their contract, but did not include this in 
their contract, they should not be denied of their choice. The decision in the case of Polimex 
(Polish Export & Import) Co Ltd v BBC Builders & Engineers Co Ltd,97 illustrates how 
Ghanaian court draw inference from the facts of a case to establish the tacit choice of forum by 
the parties to a contract. In this case, it was held that in determining the forum of international 
contracts, preference should be given to the country most closely associated with the case. A 
High Court in Ghana indicated that the presence of a foreigner within the court’s jurisdiction was 
sufficient for the service of writ of summons on him.98 Thus, it is clear that the courts in Ghana, 
may infer such a tacit intention from the facts and circumstance of the case in situations where 
the parties failed to express their choice of forum.   
 
3.3  Objective Determination of Forum 
When approached with disputes with an international element, the Ghanaian courts, in 
determining the applicable jurisdiction, apply all laws necessary in order to ensure the judgment 
can be recognised and enforced in another legal system. Therefore, in the case of Sanyo Electric 
                                                             
97 [1968] GLR 168. 
98 Tafa & Co (Ghana) Ltd v Tafa & Co Ltd [1977] 1 GLR 422 423. 
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Trading Co v Quacoopome,99 the Court of Appeal dealt with a jurisdictional dispute in which the 
defendant company, incorporated in Japan, appealed against a decision by the trial court on the 
grounds that a writ, that had been served on the defendant company without the leave of the 
court, was incompetent and, therefore, that particular court had no jurisdiction to preside over the 
case. It was held that, 
 
“as a general rule, a person domiciled in a contracting state regardless of his nationality, could be     sued 
in the courts of that state. Since the defendant had not been incorporated and was not domiciled in Ghana, 
neither the High Court nor any other court in the country had jurisdiction in the action.”100 
 
In addition, in the case of Signal Oil and Gas Co v Bristow Helicopters Ltd,101 it was held that 
the action should be brought in the country in which the cause of action arose, and in accordance 
with the law by which the liability was to be determined. In this case, it was Italy. Thus, the 
courts in Ghana did not have the necessary jurisdiction to preside over the matter. From the 
abovementioned cases, it is evident that the courts objectively determined whether a particular 
court was competent to deal with the subject matter of those specific cases. 
  
4     Conclusion 
The courts recognise the choice of forum made by contracting parties. Although there is no 
specific legislation on private international law in Ghana, these cases, and how they were dealt 
with, illustrate that the courts are cognitive of the rules of jurisdiction. The process of 
determining jurisdiction, however, could be far more expedient if these relevant rules could be 
accessed via a single (codified) document, as is the case in many other states.   
                                                             
99 Sanyo Electric Trading C. v Quacoopome [2001-2002] 2 GLR 198. 
100 Sanyo Electric Trading C. v Quacoopome (n 99) 199. 
101 [1976] 1 GLR 371. 
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PART IV GROUNDS FOR JURISDICTION IN INTERNATIONAL COMMERCIAL 
CONTRACTS UNDER THE BRUSSELS IBIS REGULATION 
   
1  Introduction 
The Brussels Convention102 was the first attempt by the EU to unify the private international law 
of jurisdiction throughout its member states. The convention, a public international law 
agreement between sovereign states, came into force in 1968. The preamble to the Brussels 
Convention indicates its significance to the promotion of international trade and commercial 
transactions. Thus, the preamble states that the overall goal of the convention is “to determine 
the international jurisdiction of their courts, to facilitate recognition and to introduce an 
expeditious procedure for securing the enforcement of judgments, authentic instruments and 
court settlements”.103 This Convention was later revised and became known as the Brussels I 
Regulation, which applies to civil and commercial matters and is mandatory for all EU member 
states (except Denmark).104  This Regulation sought to regulate the enforcement of a judgment 
handed down in a member state and, thus serves to ensure uniformity of law across EU member 
states.105 The current Regulation106 in use in the EU is Regulation (EU) no 1215/2012 (10 
January, 2015) on jurisdiction and recognition and enforcements in civil and commercial 
matters.107 This regulation applies to all EU member states except Denmark.108 Although the 
above conventions and regulations deal with jurisdiction, this study   focuses on the Brussels Ibis 
Regulation when referring to the general rules and grounds for jurisdiction. 
 
                                                             
102 The Convention was not mandatory for all the members of EU which means there was the need to be ratified to 
make it binding on that member state, unlike the Brussels Regulation which is mandatory for all members of the EU  
103 Preamble of the Brussels Convention, 1968. 
104 Council Regulation (EC) No 44/2001 on jurisdiction and the recognition and enforcement of judgments in civil 
and commercial matters (Brussels Regulation), dated 22 December 2000.    
105 Recital (1) of Brussels Ibis Regulation stated that “to further facilitate the free circulation of judgments and to 
further enhance access to justice… and in the interest of clarity, the Brussels 1 Regulation needed to be recast” This 
is what brought the regulation to its present form.  
106 Article 68 of the Brussels 1 Regulation. 
107 Recital (8) of the of the Brussels 1 Regulation. For now as Brexit is still on going, it is not too sure what may 
happen to Britain regarding the application of the Regulation. I foresee 2 things happening, that is (1) Either Britain 
pulls out completely and not be governed by the regulation or (2) She adopts the regulation in totality and apply it to 
her trading partners only on the basis of bilateral treaty. Meaning that if the process for the exit is complete, Britain 
ceases to be a member state of Brussels 1bis Regulation. 
108 The United Kingdom will no longer be bound by this instrument upon its exit from the EU. 
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Under the Brussels Ibis Regulation, a court can only assume jurisdiction over a matter when the 
matter falls under its jurisdiction. Therefore, in order for a court to assume jurisdiction, it must 
be vested with the necessary authority by virtue of an agreement between the parties; or the court 
can assume jurisdiction via the conduct of the parties in a particular case or on objective 
grounds.109 Jurisdiction is the competence or power vested in a particular court to adjudicate, 
determine and dispose of a specific matter.110 Under the Brussels Ibis Regulation, the 
determination of jurisdiction is certain as the relevant provisions apply to all member states, and 
are premised on the domicile of the defendant party. More specifically, the defendant must be 
domiciled in a member state. If the defendant is not domiciled in the member state, the internal 
law of that member state shall apply in determining whether the court has jurisdiction. On the 
other hand, parties may choose a specific court situated in a member state, regardless of their 
domicile.111 Also the specified court covered with the power to deal with a case or dispute will 
depend on the nature of case.112   
 
2  General Rules for Jurisdiction in International Commercial Contracts under the 
Brussels Ibis Regulation 
One of the aims of Brussels Ibis Regulation is to promote free movement of judgments in civil 
and commercial matters but this cannot be achieved without the addition of rules to govern 
jurisdictional matters.113 There are different rules to establish jurisdiction in different states; 
under the common law, a plaintiff must bring an action in the court of the defendant. Taken 
literally, the plaintiff must follow the defendant (actor sequitor forum rei)114. Under the 
Regulation, there are two basic rules for jurisdiction in international commercial contracts:  
 
(1) If the defendant is not domiciled in a member state of the Brussels Ibis Regulation: In the 
situation where the defendant is not domiciled115 in any of the member states, article 6 (1)116 
provides that “the jurisdiction of the courts of each member state shall be determined by the law 
                                                             
109 Ewing McDonald & Co. Ltd v M & M Products Co. 1991 (1) SA 252 (A) 256G.   
110 Ewing McDonald & Co. Ltd v M & M Products Co. (n 109). 
111 Article 25 of the Brussels Ibis Regulation. 
112 Article 24 of the Brussels Ibis Regulation. 
113 Recital 6 of the Brussels Ibis Regulation. 
114 Forsyth (n34) 170. 
115 Article 62 & 63 of the Brussels Ibis Regulation. 
116 The Brussels Ibis Regulation. 
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of that member state”. This does not mean that Brussels Ibis Regulation is redundant. That 
instead, the Regulation itself makes specific reference to the domestic rules on jurisdiction of the 
applicable nation or state in this case. For example, if a matter involving a defendant domiciled 
in China is brought before a court situated in the United Kingdom (UK), the internal law117 of 
the UK relating to jurisdiction will apply. The application of the internal laws of member states 
is subject to the exclusive jurisdiction of a court of a member state.118 Regardless of their 
domicile, the parties may nevertheless agree to settle the disputes arising out of their contract, in 
a court situated in a member state.119 
 
(2) Where the defendant is domiciled in any of the member states of the Brussels Ibis 
Regulation,120 two grounds for jurisdiction exist: (i) Persons or defendants domiciled in a 
member state, regardless of their nationality, may be sued in the courts121 of that member 
state;122 and (ii) persons who are not nationals of the member state in which they are domiciled 
shall be governed123 by the rules of jurisdiction applicable to nationals of that member state.124 
This does not mean that Brussels Ibis Regulation is redundant; instead, the domicile of a juristic 
person is deemed to be at the place where the specific juristic person has its statutory seat, central 
administration or place of business. In the case of Ireland, Cyprus and the United Kingdom, the 
statutory seat of a company is the company’s registered office, place of incorporation, or where 
the company’s formation took place.125 
 
 
3  Grounds for Jurisdiction in International Commercial Contracts under the Brussels 
Ibis Regulation  
                                                             
117 What then is the internal law of UK on jurisdiction? In the UK, presence of the defendant is enough. Other states 
like France, jurisdiction is based on nationality and in Germany and South Africa, jurisdiction can be based on 
attachment of assets. 
118 Article 24 of the Brussels Ibis Regulation. 
119 Article 24 of the Brussels Ibis Regulation. 
120 Article 4 of the Brussels Ibis Regulation. 
121 The Regulation does not spell out which specific court the matter should be sent to because the determination of 
jurisdiction will be largely based on the internal law of the member state. Therefore, which particular court the case 
should be sent to depends on the law of that member state.  
122 Article 4 (1) of the Brussels 1bis Regulation.    
123 If a party is domiciled in a member state whose court is seized with the matter, that court shall apply the lex fori 
of the forum.      
124 Article 4(2) of the Brussels Ibis Regulation. 
125 Article 63(2) of the Brussels Ibis Regulation. 
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Generally, the Brussels Ibis Regulation regime has been able to facilitate cross-border litigation 
in the EU area among member and non-member states. The historical evolution of this regulation 
spans from the Brussels Convention to the Brussels I Regulation, and the Brussels Ibis 
Regulation. The upgrades to these conventions were facilitated to suit the demands of a changing 
market. The Brussels Ibis Regulation specifically provides grounds for jurisdiction in cases of 
disputes among member states. The grounds for jurisdiction contained in Brussels Ibis 
Regulation are formulated on the principle that jurisdiction is based on the domicile of the 
defendant. Other grounds for jurisdiction, such as the close connection126 between the court and 
the action, are also provided for under the Brussels Ibis Regulation, with predictability127 being 
the underlying principle. The regulation also makes provision for exclusive jurisdiction. For 
example, if the subject matter of a particular dispute is immovable property situated within the 
jurisdictional area of the specific court seized, the court seized shall have exclusive jurisdiction 
over the particular dispute. In matters relating to “insurance, consumer and employment 
contracts”, the weaker party is protected.128 The provisions of the Brussels Ibis Regulation does 
not include the freedom to choose a forum by agreement. The Brussels Ibis Regulation provides 
uniform rules on the issue of jurisdiction and the recognition and enforcement of judgments. The 
rules of jurisdiction apply if the defendant is domiciled in a member state. On the other hand, the 
internal rules of member states on international jurisdiction apply if the defendant is domiciled in 
a non-member state.129 
 
Grounds for jurisdiction can best be explained under the following categories: (i) general 
jurisdiction; (ii) special jurisdiction; (iii) exclusive jurisdiction; (iv) prorogation of jurisdiction. 
(i) General jurisdiction: - Within the EU, where commercial contracts are regulated by the 
Brussels Ibis Regulation, persons domiciled in a member state shall, regardless of their 
nationality, be sued in the courts of the member state.130 The general grounds of jurisdiction 
regulates persons domiciled in a member state. This provision can also be applied in situations 
whereby the defendant is not domiciled in a member state.131 Thus, the provisions of the 
                                                             
126 Recital (16) of Brussels Ibis Regulation.   
127 Ahdar (n 64) 40. 
128 Recital (18) of the Brussels Ibis Regulation. 
129 Nielsen “The Recast Brussels I Regulation” 2014 Nordic Journal of International Law 61 62.    
130 Article 4 of the Brussels Ibis Regulation. 
131 Article 6 of the Brussels Ibis Regulation. 
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Regulation only takes the domicile of the person into consideration and not their nationality. 
Furthermore, when a defendant is not domiciled in a member state and he avails himself,132 
Brussels Ibis Regulation will apply in such a case. For example, a Ghanaian could establish a 
company in Germany and Brussels Ibis Regulation will be applied in case of any dispute. Also, if 
the defendant in a dispute is a Ghanaian, and submits to the court, then, Brussels Ibis Regulation 
will be applied.  
 
(ii) Special jurisdiction: Courts in any member state within the EU have special jurisdiction when 
it comes to the sale of goods and service contracts. With regard to sales and service contracts, the 
determination of jurisdiction focuses on the place of performance of a particular obligation. For 
example, in the case of a sale of goods, jurisdiction depends on the determination of the place 
where the goods are delivered; or, in the case of a service contract, the place where the service is 
provided.  
 
(iii) Exclusive jurisdiction: This refers to a situation whereby only the countries indicated have 
jurisdiction or the competence to preside over a matter. Irrespective of the domicile of the 
parties, a court of a member state, wherein the property is situated, shall have jurisdiction, to the 
exclusion of the courts of other member states, in proceedings which have as their object rights 
in rem in immovable property.133 The forum rei sitae, the court where the property is situated, 
will possess the exclusive jurisdiction. This means that the number one rule of general 
jurisdiction has been pushed aside and no other court will have jurisdiction to deal with such a 
case.  
 
(iv) Prorogation of jurisdiction: - This refers to the actual or express choice of forum. Per their 
agreement, the parties incorporate jurisdictional clauses which exclude all other courts from 
assuming jurisdiction in the case of a dispute. Therefore, parties, regardless of their domicile, can 
agree to choose a court of a member state to deal with their dispute.134  
 
 
                                                             
132 Article 6(2) of the Brussels Ibis Regulation. 
133 Article 24 (1) of the Brussels Ibis Regulation. 
134 Article 25 of Brussels Ibis Regulation. 
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3.1   Express Choice of Forum 
Article 25 of the Brussels Ibis Regulation enjoins the parties to choose a forum by agreement.  
Regardless of their domicile, the parties have the right to select a member state as the forum to 
deal with their dispute, which can be seen as a provision for an express choice of court.135 
Previously under Brussels I Regulation, it was important that one of the parties were domiciled 
in an EU member state before the courts could assume jurisdiction on this basis. However, article 
25136 changed that position. The phrase “regardless of their domicile” broadens the scope and 
extent of the jurisdiction of the EU courts. Therefore, it is possible for any two parties to submit 
to the jurisdiction of any EU court and their dispute will be dealt with accordingly. In fact, 
parties that select a particular forum to deal with conflicts arising from their contracts, may do so 
for reasons such as the experience of the forum, the expertise of the judges, convenience to the 
parties and the neutrality of the forum,137 and not because of the forum’s law to govern the 
contract.138 Thus, it cannot be said that the choice of forum indicates the choice of law made by 
the contracting parties. The freedom to choose a particular jurisdiction under the Brussels Ibis 
Regulation is a result of several provisions available for the member states. The provision for a 
choice of forum, does not cover matters where there is a forum selection agreement which 
confers jurisdiction on a non-member state. While agreements to litigate in a particular forum are 
now presumptively valid in most states, forum selection clauses are not always accorded the 
"same reverence" as other contractual provisions.139 A chosen forum does not indicate that 
parties intend to choose the law of the forum to be the proper law of the contract.140 The fact 
remains that parties may choose the courts of a particular place for reasons other than for the 
application of the selected forum’s law.141 In fact, parties that agree to submit conflicts arising 
from their contracts to a particular forum may not consider the forum’s law to be appropriate to 
                                                             
135 Arthur L “The parties’ choice of a forum: prorogation agreements” 1961 Rutgers Law Review 414. 
136 The Brussels Ibis Regulation. 
137 Neels “Choice of forum and tacit choice of law: the Supreme Court of India and the Hague Principles on Choice 
of Law in International Commercial Contracts (An appeal for an inclusive comparative approach to private 
international law)” in UNIDROIT (ed) Eppur si mouve: The Age of Uniform Law. Essay in honour of Michael 
Joachim Bonell to celebrate his 70th birthday International Institute for the Unification of Private Law Rome (2016) 
358 363. 
138 Neels (n137) 363. 
139 Moberly & Burr “Enforcing forum selection clauses in state court” 2009 Law Review 265 267. 
140 Contra, Modi Entertainment Network v WSG Cricket Pte Ltd 2003 4 SCC 341 355; It was held obiter that “if 
there is no express choice of the proper law of the contract, the law of the country of the chosen court or tribunal 
will usually, but not invariably, be the proper law”. 
141 Neels (n 137) 363. 
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govern their contract. However, the fact that the parties to a contract find it necessary to include 
a choice of forum clause in the contract, means that prior to contracting, they had envisaged the 
possibility of future litigation and agreed on the forum. 
 
3.2   Tacit Choice of Forum 
When parties incorporate a forum selection clause, the said clause will be enforced unless the 
resisting party shows the enforcement to be unreasonable or unjust, and the enforcement of the 
clause would not be in line with public policy. Due to the principles of party autonomy, the 
parties’ choice of forum, expressed in a written agreement, should be respected as the choice of 
forum.  The clause may provide more certainty in several respects. Under the Brussels Ibis 
Regulation, the provisions are clear that the choice of forum should be agreed upon and put in 
writing. However, it is possible to infer the choice of forum by parties when the parties submit to 
a forum without an agreement.142 Therefore, in cases where there is submission to a forum 
without an agreement, the court will infer a choice of forum.143 Article 26 of Brussels 1bis 
Regulation determine in this regard:  
 
 “Apart from jurisdiction derived from other provisions of this Regulation,  
 a court of a Member State before which a defendant enters an appearance  
 shall have jurisdiction. This rule shall not apply where appearance was entered  
 to contest the jurisdiction, or where another court has exclusive jurisdiction  
 by virtue of Article 24.” 
 
3.3   Objective Determination of Forum 
When parties fail to choose a law that is to govern their contractual relationship, the courts will 
generally determine the proper law of the specific contract objectively. Similarly, if the parties 
fail to expressly choose a forum, the court will objectively determine the relevant forum with 
jurisdiction. These rules were discussed above. Under the Regulation, Article 4144 stipulates that 
should a person be domiciled in a member state, irrespective of his or her nationality, that person 
may be sued in the courts of that member state. 
                                                             
142 Article 26 of the Brussels Ibis Regulation. 
143 Article 26(1) of the Brussels Ibis Regulation. 
144 The Brussels Ibis Regulation. 
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4     Conclusion 
Under the Brussels Ibis Regulation, general rules exist regarding jurisdiction in international 
commercial contracts. Firstly, where the defendant is not domiciled in an EU member state, the 
jurisdiction of the courts of each member state shall be determined by the law of that member 
state (domestic law or internal law). Secondly, where the defendant is domiciled in a member 
state of the EU whose commercial transactions are governed by the Brussels Ibis Regulation, the 
court of that member state shall have jurisdiction. A defendant domiciled in a member state, 
regardless of their nationality, may be sued in the courts of that member state. Should a person 
not be a national of the member state in which he/she is domiciled, the matter shall be governed 
by the rules of jurisdiction applicable to the nationals of that specific member state. Furthermore, 
there are also grounds for jurisdiction in international commercial contracts under Brussels Ibis 
Regulation, which may fall under general jurisdiction, special jurisdiction, exclusive jurisdiction 
and/or prorogation of jurisdiction. Due to party autonomy, a choice of forum clause could be 
incorporated into a contract; this is referred to as an express choice of forum. 
 
 In cases where parties may have intended to have a particular court to deal with their disputes 
but did not expressly state so in their contract, the court seized with the case will have to infer the 
necessary jurisdiction from the contract. If the parties failed to choose a forum, the courts will 
objectively determine which forum has jurisdiction.  
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PART V RECOMMENDATION AND CONCLUSION 
 
1     Recommendation  
Current trading activities across national boundaries have increased exponentially, leading to the 
need for the enactment or adoption of efficient and predictable legal systems appropriate for the 
regulation of these commercial activities. Not only does this need call for the adoption of 
efficient substantive legal rules, it also calls for rules of private international law, which are 
necessary for the determination of a forum to settle disputes arising from a particular 
international commercial transaction, as well as the law to apply to such contracts. This study 
focuses on the need for predictable legal rules, which allow for contracting parties to choose the 
forum to settle any disputes, which may arise from international commercial transactions. This is 
important as there are various reasons why contracting parties may decide to select a particular 
forum to settle disputes arising from commercial dealings. Therefore, unless there is a pressing 
need to restrict the parties’ right to select a forum of their choice to settle an international 
dispute, states should refrain from enacting or adopting legal rules to this effect, especially in the 
case of commercial disputes. 
 
The existence of the rules of private international law, which allow for timeous and easily 
predictable decisions regarding jurisdictional issues in international commercial contracts, has 
been shown to have a positive effect on investor confidence within the states concerned. For 
example, trade in the EU zone has developed due to the fact that the twenty-seven member states 
have subscribed to the provisions of the Brussels Ibis Regulation which has unified the private 
international law on jurisdiction. These laws promote party autonomy, allowing parties the right 
to choose a forum to resolve their disputes.  
 
For trade to increase in Ghana, there is a need to reform the rules of private international law in 
respect of the regulation of the choice of forum, and to hold parties accountable to what they 
have negotiated when settling disputes arising from international commercial transactions.145 
Legal predictability and certainty will attract business investment in an environment which 
subscribes to such principles. This study submits recommendations in this area that will be 
                                                             
145  Zaphiriou (n5) 315. 
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helpful to Ghana’s legislature when drafting a private international law statute to regulate 
international commercial transactions. 
 
1.1       Express Choice of Forum 
Parties to an international commercial contract should be able to choose a forum for the 
settlement of their disputes through an agreement that should be upheld. Under the Brussels Ibis 
Regulation, should parties, regardless of their domicile, select a forum through agreement, such 
an action should be respected.146 For example, the English courts will always respect the choice 
of forum by parties, if the forum chosen to deal with the case is fair and just. However, courts in 
the United States may decline jurisdiction for a more convenient forum.147 
 
With regard to the express choice of forum in international commercial contracts, Ghana may 
adopt the provisions of the Brussels Ibis Regulation with respect to the parties’ written 
agreement outlining the selected forum to resolve their disputes.148 The adoption of the 
provisions of the Brussels Ibis Regulation will govern the parties’ contracts as well as their 
disputes, when such a need arises. This will make it possible for parties to incorporate into their 
contract agreement a choice of forum clause. Ultimately, this will result in the necessary 
certainty and predictability of the forum selected to deal with the parties’ disputes, should the 
need arise.  
 
1.2       Tacit Choice of Forum 
When it comes to the choice of law by parties, it could be expressly stated, or inferred from the 
circumstances or it could be objectively determined by the court. However, this is not the case 
with the choice of forum, as the parties are to expressly state it in their agreement if they desire 
to deal with their disputes in a particular forum. When parties do not expressly state their choice 
of law, under the Rome I Regulation, the choice of law could be inferred from the 
circumstances,149 which differs from the Brussels Ibis Regulation, where no provision is made 
                                                             
146 Gilbert (n 45) 43. Also, The Bremen v Zapata Off-Shore Co., 407 U.S. 1, 23 (1972). It was held that “the forum 
selection clause, which was a vital part of the towing contract, is binding on the parties unless respondent can meet 
the heavy burden of showing that its enforcement would be unreasonable, unfair, or unjust”. 
147 Gilbert (n 45) 44. 
148 Article 25 of the Brussels Ibis Regulation.  
149 Article 3(1) of the Roman 1 Regulation. 
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for the tacit/inferred choice of forum, as the choice should be in writing.150 However, a tacit 
choice may only be inferred where the parties submit to the forum. The provisions of the 
Brussels Ibis Regulation are specific and, therefore, clears up any uncertainties surrounding the 
situation where parties have not incorporated their choice of forum into their agreement. Ghana 
could adopt the provisions of the Brussels Ibis Regulation. By this adoption, Ghana will resolve 
the tendency of the courts to determine whether the parties intended to submit to a particular 
forum. Ghana could incorporate the provision in Article 25(a) of the Brussels Ibis Regulation.  
 
In addition, Ghana may consider adopting the provision under the Convention of 30 June 2005 
on Choice of Court Agreements, which contains very specific provisions relating to the parties’ 
choice of forum.151 This will help avoid any uncertainty created by certain legal systems in 
respect of the degree of strictness required when determining tacit choice of forum.  
 
1.3        Objective Determination of Forum 
Ghana would be best positioned for the purposes of international trade and commerce if it were 
to incorporate the provisions of the Brussels Ibis Regulation in respect of the objective 
determination of a forum, based on domicile152 or the place of performance153 or special and 
exclusive grounds of jurisdiction154.  
 
2      Conclusion 
Currently, Ghana is considered to be the preferred destination within the West African sub-
region, for investment and other trading activities due to its peaceful environment and its 
position on promoting the rule of law. At this point it is imperative to state that in order for the 
country to retain and further promote the activities of business people within its jurisdiction, 
there is a need for the country to reform its rules on private international law in order to meet 
modern trends, as well as the expectations of persons conducting cross-border business activities 
in the country. Business people expect private international law rules to uphold the principles of 
                                                             
150 Article 25 (a) of the Brussels Ibis Regulation. Also article 3 of the Convention on the Choice of Court 
Agreements, 2005. 
151 Article 3 of the Convention on the Choice of Court Agreements, 2005. 
152 Article 4 of Brussels Ibis Regulation 
153 Article 7(1)(b) of Brussels Ibis Regulation 
154 Article 24 of Brussels 1bis Regulation 
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legal certainty and predictability, which allow for parties to select a forum to settle any dispute 
which may arise from their contractual relations.  
 
Ghana is the 71st largest export economy in the world, 155 and positions itself as the trade and 
investment hub of West Africa by upholding the principles of party autonomy, which allows 
parties a choice of forum. It is very important for Ghana to reform its legal system, and by 
enacting a law with provisions fashioned along that of the Brussels Ibis Regulation, to ensure the 
certainty and predictability of its legal system; and good business relationship with the country’s 
trading partners. Some of these trading partners, such as Netherlands, the United Kingdom and 
Belgium156 have legislation on private international law that makes them economically friendly. 
There exists an urgent need for Ghana to restructure or modernise its legal system, which will 
make provision for the needs of modern commercial practices. Ghana should make it a priority to 
draft an Act that will help project her onto the international stage.   
 
By considering the provisions of the Brussels Ibis Regulation, Ghana’s deficiencies in its private 
international law are highlighted, and the country will be moving in the right direction if it 
adopts some of the provisions that specifically facilitate the regulation of the parties’ choice of 
forum in its legislation. 
  
                                                             
155 http://countries.bridgat.com/  27-7-2018 
156 These states are members of the European Union and, therefore, are governed by the Brussels Ibis Regulation. 
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